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                                                                                                    ANNEXURE 2.I 
(Ref. Para 2.95__SR Ch 2) 

 

Ministry/ Schemes-wise Proposed Earmarking of Plan Outlays under TSP for 2011-12 

S.No Ministries/ Department Earmarking of Funds 
under TSP Recommend- 
ed for the Ministry (In %) 

1 2 3 

Category I Ministries/ Departments with no obligation for 
Earning Funds under TSP 

0.0 

Category II Ministries/ Departments required to do partial 
Earning (less than 7.5% of their Plan Outlays)  

 

1 Department of Telecommunications 0.25 

2 Ministry of Textiles  1.20 

3 Ministry of Water Resources 1.30 

4 Department of Food and public Distribution 1.40 

5 Ministry of Culture 2.00 

6 Department of AYUSH 2.00 

7 Ministry of HUPA  2.40 

8 Ministry of Tourism  2.50 

9 Department of Science & Technology 2.50 

10 Ministry of Road Transport & Highways 3.50 

11 Department of Agriculture Research & Education 3.60 

12 Ministry of Mines 4.00 

13 Department of Information Technology 6.70 

Category III Ministries/ Departments which will be required to 
Earmark between 7.5 to 8.2% of their Plan Outlays 

 

1 Department of Higher Education 7.50 

2 Department of Agriculture & Cooperation 8.00 

3 Ministry of MSME 8.20 

4 Ministry of Coal 8.20 

5 Department of Youth Affairs 8.20 

6 Ministry of Labor and Employment 8.20 

7 Ministry of Panchayati Raj 8.20 

8 Department of Sports 8.20 

9 Ministry of Women & Child Development 8.20 

10 Department of Health & family welfare 8.20 

Category IV Ministries/ Departments which will be required to 
Earmark more than 8.2% of their Plan Outlays under 
TSP 

 

1 Department of Land Resources 10.00 

2 Department of Drinking water and Sanitation 10.00 

3 Department of School Education & Literacy 10.70 

4 Department of Rural Development  17.50 

5 Ministry of Tribal Affairs 100.00 

 Applying these percentages to respective 
Ministries/ Departments’ BE- 2010-11, the average 
BE in percentage terms expected to be earmarked 
under TSP 

8.26# 

# Exclusive of SCA to TSP and Grants under Proviso to Article 275(1) of the constitution, as 
the outlays under these Heads are shown in Statement 16 of Expenditure Budget (Volume I), 
which provides Central Assistance to State Plans. Including SCA to TSP (Rs 960 crore), this 
figures increases to 8.6% 
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ANNEXURE 3.X 

(Ref. Para 3.34 SR Ch 3) 
 

GOVERNMENT OF INDIA 
MINISTRY OF PERSONNEL, PUBLIC GRIEVANCES AND PENSIONS 

Department Of Personnel & Training, New Delhi 

OFFICE MEMORANDUM 

No. 36036/2/97-Estt.(Res) Dated: 01,January 1998  

Sub: Reservation policy for the Scheduled Castes and Scheduled Tribes-Implementation of  

 The undersigned is directed to say that, in terms of this Department's O.M. No. 
36011/15/79-Estt(SCT) dated January 6, 1981, if other Ministries/ Departments intend to depart 
from the policies laid down by the Department of Personnel, it is mandatory for them to consult 
the Department of Personnel, in terms of sub rule 4 of Rule 4 of the Transaction of Business 
Rules, otherwise the policies laid down by the Department of Personnel are binding on them. 

2. The instructions contained in this Department's Office Memorandum dated July 2, July 
22, August 13, and August 29, 1997 continue to be in operation and there is no proposal to 
withhold or to keep in abeyance their implementation. 

3. In the All India Indian Overseas Bank Scheduled Castes and Scheduled Tribes 
Employees Welfare Association and others Vs. Union of India and others (Civil Appeal No. 
13700 of 1996) the Supreme Court has held that the National Commission for Scheduled Castes 
and Scheduled Tribes has no power of granting injunctions, whether temporary or permanent. 
The Court also held that the powers of the Commission in terms of Article 338(8) of the 
Constitution are all the procedural powers of a civil court for the purpose of investigating and 
inquiring into the matters and that too for that limited purpose only. 

4. In view of the judgment of the Supreme Court referred to in para-3, the National 
Commission for Scheduled Castes and Scheduled Tribes has no power to direct withholding of 
the operation of any orders issued by the Government. 

5. Ministry of Agriculture etc. may, therefore, keep in mind the directions contained in this 
Department's O.M. dated 06.01.1981 and the judgment of the Supreme Court referred to above 
while dealing with the directions given by the National Commission for Scheduled Castes and 
Scheduled Tribes. Ministry/ Departments etc. must, however, in all fairness consider the 
recommendations of the Commissions in the light of policies laid down by the Department of 
Personnel and Training. 
 
  

  
Sd/- 

(J. Kumar) 
Under Secretary to the Govt. of India 

To, 
1. All Ministries/ Departments of the Government of India. 
2. Department of Economic Affairs (Banking Division), New Delhi 
3. Department of Economic Affairs (Insurance Division), New Delhi 
4. Department of Public Enterprises, New Delhi 
5. Railway Board 
6. Union Public Service Commission/ Supreme Court of India/ Election Commission/ Lok 

Sabha Secretariat/ Rajya Sabha Secretariat/ Cabinet Secretariat/ Central Vigilance 
Commission/ President's Office/ P.M.O./ Planning Commission. 

7. Staff Selection Commission, CGO Complex, Lodhi Load, New Delhi. 
8. All Officers/ Sections of the Department of Personnel and Training/ Deptt. of 

Administrative Reforms & Public Grievances/ Department of Pensioners Welfare. 
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ANNEXURE 3.XIII 
(Ref. para 3.43, SR_Ch 3) 

 
NATIONAL COMMISSION FOR SCHEDULED TRIBES  

 
 
Subject: Constitutional mandate for consultations with National 

Commission for Scheduled Tribes on Policy matters/ Legislations 
affecting Scheduled Tribes and Scheduled Areas. 

 
 Article 338A of the Constitution vests the National Commission for Scheduled 
Tribes (NCST) with the duty to monitor and evaluate the working of safeguards 
provided for the Scheduled Tribes, participate in the planning process and advise the 
Union and the State Governments on major policy matters affecting Scheduled 
Tribes, and submit report on the working of those safeguards to the President, 
annually and at such other times as the Commission may deem fit. The Constitution 
has also made special provisions for development of Scheduled Areas under Fifth 
Schedule and Tribal Areas under Sixth Schedule to the Constitution. The National 
Commission for Scheduled Tribes has decided to submit a Special Report on Good 
Governance for Scheduled Areas/ Tribes, also highlighting the need for meaningful 
Consultations with the National Commission for Scheduled Tribes.  
 
2. While the Constitutional provisions regarding consultation with the 
Commission on policy matters (which would include legislative matters) affecting 
Scheduled Tribes and the Scheduled Areas which have been in existence for a long 
period (a similar provision existed regarding the predecessor joint Commission for 
Scheduled Castes and Scheduled Tribes since 1990), it has been noted by the 
Commission that various Ministries/ Departments of the Government of India have 
not implemented this mandate in desired spirit. Ministries/ Departments are very 
often faulting in lack of proper understanding of the Constitutional provisions (Clause 
9 of Article 338A) – in particular, the obligation to consult the Commission in a 
meaningful manner, maintaining transparency of actions regarding implementation of 
Constitutional safeguards with respect to Scheduled Tribes and exhibiting sensitivity 
of approach in respect of matters affecting the Scheduled Tribes and Scheduled 
Areas specified under Schedule V and Schedule VI to the Constitution. Their apathy 
is demonstrably revealed from the processes adopted by the Ministry of Tribal 
Affairs, Ministry of Rural Development, Ministry of Mines and the Ministry of 
Consumer Affairs (Department of Food & Public Distribution ) in the context of the 
Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest 
Rights) Act, 2006, the Land Acquisition, Rehabilitation & Resettlement Bill, 2011, 
Mines and Minerals (Development and Regulation) Bill, 2011 and National Food 
Security Bill, 2011 respectively. 

(A) The Scheduled Tribes and Other Traditional Forest Dwellers (Recognition 
of Forest Rights) Act, 2006 

3. No formal reference was made by the Ministry of Tribal Affairs (MTA) with the 
National Commission for Scheduled Tribes as required under Article 338A (9) of the 
Constitution on the Scheduled Tribes (Recognition of Forest Rights) Bill, 2005. The 
Commission, however, considered it appropriate to make a detailed mention in its 
First Report (submitted to the President on 8th August, 2006) about its observations 
on the various provisions included in the draft Bill, that was available in public 
domain through the website of the Ministry of Tribal Affairs. However, by the time 
First Report of the Commission was finalized it was learnt that the Bill had already 
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been introduced in the Parliament and referred to the Joint Parliamentary Committee 
(JPC) headed by Shri V Kishore Chandra S Deo for further examination. The 
Commission also mentioned in the Report that it pained to note that no formal 
consultation on such a major policy issue affecting the interests of Scheduled Tribes 
was made with it in terms of Clause 9 of Article 338A of the Constitution. by the 
Ministry of Tribal Affairs. MTA did not consult the Commission while framing the 
Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest 
Rights) Rules, 2007 also. 

 
4. Thus, the case illustrates that the Ministry of Tribal Affairs, which amended 
the Constitution for making provision therein that the Union and every State 
Government shall consult the NCST on policy matters affecting the Scheduled 
Tribes, completely disregarded the mandate of the NCST while finalising the 
Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest 
Rights) Bill, but also while drafting the Rules viz. the Scheduled Tribes and Other 
Traditional Forest Dwellers (Recognition of Forest Rights) Rules 2007. 
 
(B) Mines and Minerals (Development and Regulation) Bill, 2011 
  
5. The National Commission for Scheduled Tribes noticed from news Reports 
that the Group of Ministers (GoM) had approved the new draft Mines and Minerals 
(Development & Regulation) Bill, 2010 (MMDR Bill, 2010). As mining affects tribals in 
a large measure, particularly their livelihood, settlements, environment and culture, 
this Commission felt anxious that certain important concerns need to be adequately 
addressed in the Bill, notwithstanding the fact that the Ministry of Mines had not 
referred the draft Bill for advice of the Commission before its submission to the GoM. 
Accordingly, the comments of this Commission regarding safeguards of the STs in 
the MMDR Bill, 2010 were communicated to Hon'ble Minister for mines vide DO 
letter No.12/2/2009-Coord dated 11-10-2010. The Ministry, however, did not inform 
the Commission regarding the action taken on the comments/ suggestions made by 
the Commission. 

 
6. In the meanwhile, a DO letter on the subject was also sent to the Union 
Minister of Mines on 13-07-2011 with the request to have the views of the 
Commission in the matter considered by the Council of Ministers before re-
introducing the Bill in the Parliament. In view of this the Chairperson, NCST decided 
to have discussions on the subject with the Secretary, Ministry of Mines on 25-07-
2011. The Secretary, Ministry of Mines alongwith other senior officers attended the 
meeting on 25-07-2011. The Secretary, Ministry of Mines was informed that the 
meeting was convened in pursuance of the observations of the Committee on the 
Welfare of Scheduled Castes and Scheduled Tribes in its 33rd Report, wherein the 
Committee had desired feedback regarding action taken by the concerned Ministries/ 
Departments/ Organizations on the recommendations/ observations of the 
Commission of various policy related matters.  It was further mentioned that Clause 
(9) of the Article 338 A of the Constitution makes it obligatory on the part of all the 
Ministries/ Departments/Organizations to consult the Commission on all major policy 
matters affecting Scheduled Tribes but, the Ministry of Mines had not so far sought 
views/ comments of the Commission on the draft MMDR Bill,2010. Representative of 
the Ministry of Mines clarified during the sitting that the draft MMDR Bill was 
formulated in terms of the National Mineral Policy, 2008, which had been approved 
by the Government in March, 2008. Further, since the present proposal pertained to 
legislation and not policy matter, the draft MMDR Bill was not referred to NCST.  
However, once the concerns of the NCST were received, the same were considered 
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suitably for incorporation. As the draft MMDR Bill had been referred by the Cabinet 
Secretariat to a Group of Ministers, and the GoM had held two rounds of meetings, 
Vice-Chairman, NCST was so informed by Hon’ble Minister of Mines vide his D.O 
dated 27.9.2010.  The Draft MMDR Bill, 2010 after consideration by the Group of 
Ministers (GoM) had been recommended by the GoM to the Cabinet after legal 
vetting for consideration and the concerns of the Commission on various provisions 
of the draft Bill had been appropriately taken care of. 
 
7. The Commission observed that since the draft MMDR Bill, as finalized and 
being processed had not been referred to the National Commission for Scheduled 
Tribes for comments by the Ministry of Mines, the Commission was not in a position 
to discharge its mandated function in regard to an important legislation relating to 
STs like the MMDR Bill, 2010. A copy of the draft MMDR Bill as recommended by 
the Group of Ministers was also called from the Ministry of Mines. The Joint 
Secretary, Ministry of Mines promptly informed vide letter dated 11-08-2011 as 
follows: 

 
2 While appreciating the need to share the draft MMDR Bill with the Commission, 
since the draft Bill is presently under Cabinet process, and in order that no violation of 
the established process is committed, a clarification has been sought from the 
Department of Legal Affairs in the matter on: 

(i) Whether the draft MMDR Bill, 2011, as a legislation based on National Mineral 
Policy, 2008, qualifies as a policy matter affecting Scheduled Tribes  in terms of 
the provisions of clause (9) of Article 338A of the Constitution of India, and 

(ii) Whether the draft MMDR Bill, 2011, can be shared at this stage with the National 
Commission for Scheduled Tribes, when the Group of Ministers has 
recommended the draft Bill to be placed before the Cabinet (since it is a part of 
the Cabinet process) 

3. Based on the outcome of the advice of the Department of Legal Affairs, further 
action in the matter is intended.  

 
8. Disagreeing with the contention of the Ministry of Mines, the Commission 
decided to hold another sitting with the Secretary, Ministry of Mines on 17-08-2011. 
In the meeting taken by the Chairperson, NCST on 17th August, 2011, the 
Commission was informed that  the views of the Ministry of Law were being sought 
on the observations of the NCST that for the consultation with the NCST, as 
envisaged under Article 338 A(9) of the Constitution to be meaningful,  the draft Bill 
finalized in the Ministry, should be referred to the Commission;  that the reference to 
the Ministry of Law in the matter and their views, if received,  would also be made 
available to the Commission. It was stated that the views of the Ministry of Law were 
awaited.  The Ministry was requested that views of the Ministry of Law in the matter 
may be made available to the Commission immediately along with a copy of the Bill 
as finalized by the Ministry.  

 
9. As views of the Ministry of Law and action taken by the Ministry of Mines in 
the matter was not received, another meeting was held on 15-09-2011.  In the wake 
of the matter pending with the Ministry of Law & Justice, the Secretary (Legal 
Affairs), Ministry of Law & Justice was also invited to attend the meeting. The 
meeting was attended by the Secretary, Ministry of Mines and the Joint Secretary, 
Deptt. of Legal Affairs, Ministry of Law and Justice. The Joint Secretary (Legal 
Affairs) informed that the Ministry of Law was in the process of finalization of its 
views in the matter and its opinion would be communicated shortly.  The Joint 
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Secretary (Legal Affairs), vide his letter dated 22-09-2011 informed the Commission 
that opinion of this Department on the issue of making available to the Commission a 
copy of the draft Bill on the aforesaid subject has been sent to the Ministry of Mines 
vide FTS No.3120/11/Adv.A on 15-09-2011. A copy of the advice sent to the Ministry 
of Mines was also received from the Department of Legal Affairs. 

 
10. Relevant extracts from the advice to the Ministry of Mines by the Ministry of 
Law & Justice are reproduced below:  

 
"5. From the above, it may be seen that the draft Mines and Minerals 
(Development and Regulation) Bill, 2011 is yet to be submitted to the Cabinet as 
recommended by the GOM. The administrative Ministry has neither disclosed nor 
placed on file any instructions/guidelines prohibiting to share the draft Bill with the 
NCST which is under the constitutional obligation to participate and advise on the 
planning process Socio-economic development of the Scheduled Tribes and to 
evaluate the progress of their development  in terms of Article 338A(5)(c). The 
Commission also possesses powers of Civil Court under Article 338(8). Further, in 
terms of Clause (9) of Article 338A, the Union and every State Government are under 
an obligation to consult the Commission on all major policy matters affecting 
Scheduled Tribes. 
 
6. In view of above, we are of the opinion that the concerns expressed by the 
National Commission for Scheduled Tribes in their letters dated 06-08-2010 (p.23/c.) 
and 11-10-2010 (p.96-97/c) relate to the safeguards of the Scheduled Tribes and the 
provisions of the draft Bill may likely to affect the Scheduled Tribes and as such, may 
be a major policy matter affecting Scheduled Tribes. Hence in our opinion, the 
Ministry of Mines is under constitutional obligation to consult the Commission. Thus, 
there may be no legal or constitutional objection in sharing the draft Bill the 
Commission before its submission to the Cabinet." 

 
11. In view of the obdurate avoidance manifest by the Ministry of Mines in respect 
of the obligation to consult the Commission on the draft MMDR Bill, 2010, as 
mandated under the Constitution, the Chairperson, National Commission for 
Scheduled Tribes decided to call the Secretary, Ministry of Mines on 3rd November, 
2011 to:- 

 
(a) Produce a chronological record of the action taken on the requests 

made by the Commission regarding the MMDR Bill, 2010. 

(b) Explain the reasons for avoiding meaningful consultation with the 
Commission on this important legislation concerning the STs; and 

(c) Explain why legal action should not be instituted against the Secretary, 
Ministry of Mines, for repeated disregard of the Commission's requests 
to provide a copy of the draft legislation to the Commission to ensure 
meaningful consultation before submission of these Bills to the Cabinet. 

11A. In response, the Ministry of Mines informed vide letter dated 03-11-2011, re-
iterating their view that the consultation on the draft legislation may not be 
qualitatively of same order, where consultation on policy matters is mandated under 
the Constitution with the NCST. The Ministry further stated that there are no clear 
guidelines on whether the draft Bill, having been referred to the GoM, could be taken 
up for consultations with the NCST at such a stage. 
 
12. The case illustrates that the Ministry of Mines have faulted in lack of proper 
understanding of the Constitutional provisions – in particular, the obligation to consult 
the Commission in a meaningful manner as mandated under the Constitution, 
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maintaining transparency of actions regarding implementation of Constitutional 
safeguards with respect to Scheduled Tribes and failed to exhibit expected sensitivity 
of approach/attitude towards weaker section. The views expressed by the Secretary, 
Ministry of Mines that MMDR Bill 2010 being a legislation based on National Mineral 
Policy 2008 may not qualify as a policy matter affecting STs in terms of the provision 
of Clause (9) of Article 338A of the Constitution and seeking opinion of the Ministry 
of Law in the matter is by itself a poor reflection of the understanding of the 
Constitutional provisions regarding mandatory consultation with the Commission; 
and sharply indicates the need for modifying the Transaction of Business Rules of 
the Government to unambiguously implements this Constitutional obligation in terms 
of the Legal Advice tendered by the Ministry of Law.  
 
13. In this case also, MTA, the administrative Ministry for NCST has not consulted 
the Commission on the Bill.   
 
(C) Land Acquisition, Rehabilitation & Resettlement Bill, 2011 

 
14. The Commission learnt from news reports that the Government had 
formulated/ introduced the new Land Acquisition (Amendment) Bill, 2007 and 
Rehabilitation and Resettlement Bill, 2007 in Parliament in December, 2007. These 
Bills were passed by the Lok Sabha, but could not be tabled in the Rajya Sabha. The 
Commission noted that the Ministry of Rural Development did not consult the 
National Commission for Scheduled Tribes before introducing the Bill in the 
Parliament. However, considering the imperative need for normative definition/ 
implementation of rehabilitation and resettlement measures through law, the 
Commission conveyed detailed comments on the proposed legislation to the Ministry 
of Rural Development and Ministry of Tribal Affairs vide d.o. letter dated 06 August 
2010 and 25 August, 2010 respectively from Shri Maurice Kujur, Vice-Chairperson, 
and acting Chairperson, National Commission for Scheduled Tribes.  

 
15. Subsequently, the Ministry of Rural Development processed an integrated Bill, 
Land Acquisition and Rehabilitation & Resettlement Bill, 2011. As land acquisition 
effectively transfers ownership of tribal land to others, the Commission was anxious  
that certain important concerns need to be adequately addressed in the Bill, and 
requested the Department of Land Resources, Ministry of Rural Development, on 
several occasions to submit the Bill as finalized; for obtaining the views/ comments 
of the Commission under Article 338A(9) of the Constitution.   The Ministry of Rural 
Development  vide letter dated 19-08-2011 informed the Commission that a draft 
Land Acquisition, Rehabilitation & Resettlement Bill, 2011 has been prepared and 
put in the public domain. The Ministry sought the comments and suggestions of the 
Commission on the draft Bill as placed in the public domain. The NCST vide letter 
dated 30-08-2011 highlighted that for a meaningful consultation, the Commission 
would be able to furnish the comments only after the draft Bill has been finalised by 
the Ministry of Rural Development. 
 
16. The Ministry of Rural Development, Department of Land Resources was also 
apprised by the Commission that the Department of Legal Affairs, in response to a 
reference by the Ministry of Mines have opined vide letter dated 22-09-2011 that "the 
Ministry of Mines were under constitutional obligation to consult the Commission. 
Further, there may be no legal or constitutional objection in sharing the draft Bill with 
the Commission before its submission to the Cabinet." As it was already evident from 
the response of the Ministry of Rural Development that the Ministry was not prepared 
to have meaningful consultations with the NCST on the subject and take cognizance 



 
- 299 - 

 

of the views/ comments of the Commission on the Bill, since the Bill had already 
been introduced in the Lok Sabha on 07-09-2011, without having consultations with 
the Commission. The same were sent to the Hon'ble Prime Minister vide D.O. letter 
dated 17-10-2011 from the Chairperson, NCST requesting the Prime Minister to 
have the views of the Commission considered by the Government even while the 
matter was engaging the attention of  the Standing Committee of the Parliament. 
 
17. In view of this position, the Chairperson, National Commission for Scheduled 
Tribes called the Secretary, Department of Land Resources, Ministry of Rural 
Development for discussions on 3rd November, 2011, wherein it was desired that a 
chronological statement of the manner in which the request of the Commission had 
been dealt with by different officials at different stages so that the cause can be 
included in the Annual Report of the Commission.  

 
18. The Ministry of Rural Development vide letter dated 21-11-2011 furnished the 
reply w.r.t. the meeting held in the NCST on 03-11-2011. It was stated in the letter 
that the Department has followed the guidelines/ instructions of the Cabinet 
Secretariat regarding inter-ministerial consultations. It was also highlighted in the 
letter that the Cabinet Secretariat vide its letter dated 21-10-2011  has informed that 
"the sponsoring ministry/ department may consult the concerned 
administrative Ministry/Department dealing with the relevant Constitutional 
body/Commission/Statutory body etc. except in cases where there is no 
administrative Ministry/Department specified for such bodies/Commission 
etc." (Copy of the Cabinet Secretariat letter is enclosed) 

 
19. While the Ministry's reply is a clear afterthought, Cabinet Secretariat letter is 
dated 21/10/2011 while the Bill was introduced in Parliament on 07/09/2011 the case 
reveals that the Ministry of Rural Development has disregarded the provision under 
Article 338A(9) of the Constitution, despite several communications from this 
Commission, and also did not consider the advice of the Ministry of Law that 
Ministries are obligated by the Constitution to consult the Commission on the 
provision of the draft bill affecting Scheduled Tribes. It would also appear that the 
Cabinet Secretariat had not been fully cognizant of the impart of Constitutional 
obligations. The Law Secretary, vide his letter dated 26/10/2007 (copy enclosed), 
also written to the Cabinet Secretary requesting him to advise all Ministries/ 
Departments to follow strictly the provision contained in the said Article 338A(9). This 
advice of the Law Secretary is not correctly reflected in the clarification issued to the 
Ministry of Rural Development, which attempts to transfer this obligation to 
"Administrative Ministries". Interestingly, MTA, the administrative Ministry dealing 
with the NCST also did not refer the Bill to NCST for consultations.  

 
(D) National Food Security Bill, 2011 

 
20. It was learnt from the news reports that the Department of Food & Public 
Distribution, Ministry of Consumer Affairs is processing the Draft National Food 
Security Bill and it has been hosted on the Ministry’s website. This Commission vide 
D.O. letter dated 18th October, 2011 requested the Secretary, Deptt of Food and 
Public Distribution, Ministry of Consumer Affairs, Government of India to forward a 
copy of the Bill, as finalized, for seeking views of the Commission in accordance with 
the provisions of Clause 9 of Article 338A of the Constitution. In this connection, the 
opinion of the Ministry of Law emphasizing that the Ministries are obliged by the 
Constitution to consult the Commission on the provision of a draft Bill affecting STs, 
was also forwarded.  
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21. In response, the Department of Food & Public Distribution sought the views of 
the Commission on the Bill as available in the public domain only.  Subsequently, 
Secretary, Department of Food & Public Distribution was informed vide D.O. letter 
dated 27th October, 2011 that the Deptt. of Food and Public Distribution had failed to 
appreciate the purport of NCST's communication wherein it was clearly mentioned 
that views of the Commission were required to be sought on the Bill, as finalized by 
the Ministry, for meaningful consultation with the NCST, as envisaged under Article 
338A(9) of the Constitution. The Secretary, Deptt. Of F&PD was also informed that 
seeking views of the Commission at this stage, when the Ministry has not finalized its 
views on the Bill, does not serve the intended purpose and the spirit of the 
Constitution.  
 
22. It was further understood from the news reports that the draft Bill, after 
incorporating certain changes to the version provided in the public domain would be 
drafted by the Department of Food & Public Distribution shortly.  The matter was 
placed before the Chairperson, National Commission for Scheduled Tribes.  The 
Chairperson decided to discuss the matter with the Secretary, Deptt. of  Food & 
Public Distribution, Ministry of Consumer Affairs on 11-11-2011 at 1430 hrs.   
  
23. The meeting called by the Chairperson, National Commission for Scheduled 
Tribes with the Secretary, Department of Food & Public Distribution, Ministry of 
Consumer Affairs  on 11-11-2011 was attended by the Joint Secretary, Department 
of Food & Public Distribution as the Secretary Department of Food & Public 
Distribution was stated to be away. Joint Secretary, Department of Food & Public 
Distribution,  informed the Commission that first round of discussion on the Bill was 
already over and inter-Ministerial consultations were  being held on the Bill. At this 
stage, the Ministry of Consumer Affairs, Food & Public Distribution, was also 
separately referring the Bill to the National Commission for Scheduled Tribes for their 
comments.  The Commission mentioned in the meeting that seeking views of the 
Commission at this stage, when the Ministry has not finalized its views on the Bill, 
does not serve the intended purpose and the spirit of the Constitution, as envisaged 
under Article 338A(9) of the Constitution.  He also invited opinion of the Ministry of 
Law & Justice in the matter (also communicated to the Ministry of Consumer Affairs, 
F&PD vide letter dated 18th October, 2011), emphasizing that the Ministries are 
obliged by the Constitution to consult the Commission on the provision of a draft Bill 
affecting STs. The Joint Secretary, Department of Food & Public Distribution, 
Ministry of Consumer Affairs, mentioned that after receipt of comments from the 
various Ministries on the Bill, the Deptt. of F&PD is expected to finalize  it  within a 
very short period.  He assured that the draft Bill after its finalization by the Ministry, 
and before consideration of the Cabinet, would be referred to the Commission for 
seeking views/ comments. He, however, requested the Chairperson, NCST to have 
views/ comments of the Commission on the draft Bill finalized by Ministry of 
Consumer Affairs, Food & PD, within one or two days.  

 
24. Pending receipt of final draft Bill from the Department of Food & Public 
Distribution, the observations of the Commission on the revised draft Food Security 
Bill, 2011 (circulated for inter-ministerial consultations, as received from the 
Department of Food & Public Distribution, Ministry of Consumer Affairs and 
discussed in the meeting of the Commission held on 11-11-2011) were also 
forwarded to the Department of Food & Public Distribution, Ministry of Consumer 
Affairs vide letter dated 22-11-2011. It was pointed out to the Ministry that the 
revised Bill circulated for inter-ministerial consultations was not substantially different 
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from the earlier version. The Ministry was, therefore, requested to forward by 28-11-
2011, a copy of the Bill as finalized by the Ministry before consideration of the 
Cabinet. The Secretary, Department of Food & Public Distribution, Ministry of 
Consumer Affairs personally met the Chairperson, National Commission for 
Scheduled Tribes on 28-11-2011 and assured the Chairperson that the final draft Bill 
will be made available to the Commission personally by 10:00 AM on 01-12-2011 
and requested that the views/ comments of the Commission may be made available 
to the Ministry at the earliest as the Bill was slated to be submitted to the Cabinet 
shortly.  
 
25. The Department of Food & Public Distribution, Ministry of Consumer Affairs 
vide letter dated 01-12-2011 forwarded for views/ comments of the Commission, a 
copy of the National Food Security Bill, 2011 finalized by the Department before its 
submission to the Cabinet. The Commission held special meeting on 01-12-2011 to 
consider the final draft of the National Food Security Bill, 2011 as received on that 
date from the Ministry. The Commission noted that the Bill, as finalised by the 
Department of Food & Public Distribution was not much different in substance than 
the earlier draft, and the views/comments communicated on that draft Bill were not 
considered while finalizing the final version. These views/ Comments of the National 
Commission for Scheduled Tribes on finalised Bill received on 01/12/2011 were 
forwarded to the Department of Food & Public Distribution, Ministry of Consumer 
Affairs on the same day i.e. 1st December, 2011with the request to communicate the 
action taken on the recommendations for its inclusion in the forthcoming Report to be 
submitted by the Commission to the President. As the information about action taken 
on the recommendations made by the Commission on the National Food Security 
Bill, 2011 has not been received so far, the Hon’ble Chairperson has convened 
another meeting with the Secretary, Deptt. of Food & PD on 5th January, 2012.   
 
26. The case reveals that MTA, the administrative Ministry for the Commission did 
not seek consultation with the Commission on the Bill.  The Ministry of Consumer 
Affairs, Deptt. of F&PD also did not seek views/comments on the Bill; and it was 
forwarded to the Commission only after repeated persuasion through letters and 
sittings at the level of the Chairperson. Finally, the views of the Commission were 
sought by the concerned Deptt. but with a condition that the comments may be 
communicated to them same day. The Commission has noted that neither the views/ 
comments of the Commission on the draft Bill were incorporated by the Ministry 
while finalizing the draft Bill for consideration by the Cabinet nor did the Ministry 
inform the Commission about the consideration, if any, given by the Ministry to the 
views/ comments furnished by the Commission. Further, the action taken on the 
recommendations of the Commission has not been made available to the 
Commission, which is required for incorporation in the forthcoming reports of the 
Commission to be presented to the President.   
 
27.  The following major areas of concern emerge from the position explained 
above: 
 
i. Ministry of Tribal Affairs, the administrative Ministry for the NCST did not refer 

even the important Bills concerning the Scheduled Tribes  like the Scheduled 
Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 
2006,  Land Acquisition (Amendment) Bill, 2007,  Rehabilitation and 
Resettlement Bill, 2007, Rehabilitation & Resettlement Bill, 2011, Mines and 
Minerals (Development and Regulation) Bill, 2011,  National Food Security Bill, 
2011 for consultation with the Commission 
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ii. Notwithstanding the explicit provisions in the Constitution, none of the 

administrative Ministries dealing with the above Bills sought the comments of 
the Commission. 
 

iii. Even when Commission suo-moto communicated its recommendations in 
respect of the Land Acquisition (Amendment) Bill, 2007, Rehabilitation and 
Resettlement Bill, 2007, Integrated Land Acquisition Rehabilitation & 
Resettlement Bill, 2011, Mines and Minerals (Development and Regulation) Bill, 
2011, the concerned Ministries could not place the recommendations for 
consideration by the Cabinet. 
 

iv. The concerned Ministries dealing with Rehabilitation and Resettlement Bill, 
2007, Integrated Land Acquisition, Rehabilitation & Resettlement Bill, 2011, 
Mines and Minerals (Development and Regulation) Bill, 2011 sought views of 
the Commission on the Bill, as available in the public domain, which does not 
serve any purpose because for a meaningful consultation as envisaged under 
Article 338A(9) of the Constitution, it is desirable for the concerned Ministry to 
seek consultation with the Commission after finalization of internal process of 
drafting at the time of inter-Ministerial consultations.   
  

v. The repeated efforts by the Commission to impress upon the concerned 
Ministry dealing with these Bills to incorporate the recommendation of the 
Commission for consideration of the Cabinet did not yield any result and the 
Ministries indulged in seeking clarifications from the Cabinet Secretariat and the 
Ministry of Law in the matter on the issue incorporated into Constitution over 20 
years ago.  
  

vi. Though after repeated communications including sittings taken by the 
Chairperson, with the Secretary, Deptt of Food & Public Distribution, Ministry of 
Consumer Affairs, F&PD, Deptt. of F&PD referred the Bill to the Commission for 
its views/ comments indicating that these are required within a day. Thus, 
adequate time was not given to the Commission in the matter. (The manner in 
which the views/ comments of the Commission have been submitted by the 
Deptt. of F&PD for consideration of the Cabinet have also not been 
communicated as yet).  
 

vii. The Commission is required to include Action taken on its recommendations on 
the matters concerning the Scheduled Tribes in the Report to be submitted to 
the President as required under Article 338A of the Constitution. The position 
explained above and the absence of feed-back from the concerned Ministries in 
this regard has incapacitated the Commission to discharge its constitutional 
duties in such an important area. 

 
28. In earlier Reports, the Commission recommended to the President that the 
Cabinet Secretariat and the Ministry of Law, Justice and Legal Affairs should be 
tasked with the responsibility of ensuring meaningful consultations with the 
Commission before legislative proposals are placed for consideration by the Council 
of Ministers. A copy of the Commission's Report were also forwarded to the Prime 
Minister vide D.O. letter no. 4/2/11-Coord. dated 20-07-2011. Since, the Ministry of 
Law has tendered a detailed opinion on the subject, the Commission is of the view 
that the existing instructions contained in the Hand Book on "Writing Cabinet Notes" 
Section 3 of this Hand Book issued by the Cabinet Secretariat, including 
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consolidated instructions applicable to Notes for the Cabinet/ Cabinet Committees/ 
EGoM/ GoMs and the clarifications issued by the Cabinet Secretariat to the Ministry 
of Rural Development  by the Cabinet Secretariat vide its letter dated 21-10-2011, 
quoted in para 16 above, need review in view of the following: 
 

i. The existing instructions as well as the clarifications issued to the Ministry of 
Rural Development by the Cabinet Secretariat. vide letter dated 21-10-2011 
have not been able to serve the intended objective regarding mandatory 
consultation enshrined under Article 338A (9) of the Constitution, which have 
also been emphasized by the Ministry of Law and Justice. 
 

ii The position explained in sub-para (i) to (v) of para 27 above highlight the gap 
of understanding amongst the Ministries of the Government regarding the 
constitutional responsibility of the NCST and the constitutional obligation for 
the Union Government under Article 338A(9) of the Constitution and also lack 
of sensitivity towards the needs and problems of the Scheduled Tribes and 
the Scheduled Areas in the country, for which special provisions have been 
incorporated in the Constitution. 
  

iii The National Commission for Scheduled Tribes is a Constitutional body and it 
should not be treated as a subordinate organisation. The views/ 
recommendations made by the Commission are required to be laid in both 
Houses of Parliament along with action taken Memorandum explaining the 
acceptance/ non-acceptance of those recommendations. Therefore, Ministry 
of Tribal Affairs, or for that purpose any other Ministry, has no oversight role 
to play in the context of recommendations made by the Commission or 
amending those recommendations. The provision to seek consultation with the 

Ministry/ Department only, (as per existing instruction 39 of Hand Book on "Writing 
Cabinet Notes"), and consultation with the Commission through the concerned 

Ministry/Department (as per the clarifications issued to the Ministry of Rural 
Development  by the Cabinet Secretariat. vide letter dated 21-10-2011 refer) 
dilute the role of the Commission regarding mandatory consultation with the  
Commission as enshrined in Article 338 (A)9 of the Constitution. 

 
Iv The Commission has recommended in its earlier reports that whenever 

matters are referred to this Commission for advice or comments, the views 
expressed by this Commission should invariably be placed, without any 
oversight or modification, before the concerned authorities for their 
consideration, as the final decision on the issue rests with the concerned 
authority. The instructions no.39 of the consolidated instructions applicable to 
Notes for the Cabinet/ Cabinet Committees/ EGoM/ GoMs issued by the 
Cabinet Secretariat (“the views of the consulted Ministries/ Departments need 
to be faithfully reflected in the main note to ensure that the Cabinet/ Cabinet 
Committees could peruse them before arriving at a decision. The comments 
of the consulted Ministry should not be edited or para-phrased in a manner as 
to alter their connotation and all the comments/ conditionalities should be 
incorporated in the note/ annexures”), should therefore, be strictly followed in 
respect of the recommendations of the Commission too. 
 

 
------- 
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ANNEXURE 3.XVII 

(Ref. para 3.47, SR_Ch 3) 

 

National Commission for Scheduled Tribes  
 

PROCEEDINGS OF THE SITTING HELD ON 21/02/2012 

 

Subject: (i)  Consultation with the National Commission for Scheduled Tribes 

under Clause(9) of Article 338A of the Constitution and  

 (ii) Empanelment of officers belonging to the Scheduled Tribes for 

appointment at the level of Secretaries in the Government of India 

A Sitting was held at 12:45 Hrs. on 21-02-2012 in the Chamber of Dr. 

Rameshwar Oraon, Chairperson, National Commission for Scheduled Tribes. Shri 

Upendra Tripathy, Additional Secretary, Shri Rajive Kumar Additional Secretary, Smt. 

Nivedita Shukla Verma, Joint Secretary and Shri K. L. Sharma, Director in the Cabinet 

Secretariat attended the sitting. Both the issues mentioned above were discussed in the 

Sitting. Initiating the discussions, Shri Aditya Mishra, Joint Secretary, National 

Commission for Scheduled Tribes mentioned that a sitting was held on 04-01-2012 in 

the Chamber of the Chairperson, National Commission for Scheduled Tribes to discuss 

the above mentioned two issues with the Cabinet Secretary, Government of India. As 

the finalization of the Special Report of the Commission was pending for want of 

information about action taken on the decisions taken in the sitting held on 04/01/2012, 

the Commission decided to hold another Sitting, being hel;d on the day. 

(i)  Consultation with the National Commission for Scheduled Tribes under 

Clause(9) of Article 338A of the Constitution 

2. The Commission was informed that the Cabinet Secretariat, after considering the 

decisions taken in the last Sitting held on 04/01/2012, vide D. O. letter No. 

703/1/1/2011-CA.V dated 10/02/2012 from Secretary (Coordination) has separately 

emphasized regarding consultations with the Commission in respect of all major policy 

issues including those placed before the Cabinet/ Cabinet Committees as required 

under the Constitution.  Further, instructions on preparation of notes for the Cabinet/ 

Cabinet Committees/ Empowered Group of Ministers/ Group of Ministers have been 

modified vide O. M. No. 1/3/2/2012-Cab. dated 16/02/2012. A copy each of the afore 

mentioned references were furnished to the Commission. The Commission was further 

informed that action for amending the guidelines issued by the Cabinet Secretariat for 

drafting the note for Cabinet/Cabinet Committees, etc. as also consequential changes in 

the Handbook had been completed and the consolidated instructions and the modified 

Handbook uploaded on the website of the Cabinet Secretariat. 
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3. Commission noted that the Secretary (Coord. & PG) vide D. O. letter 

No.703/1/1/2011-CA.V dated February, 10, 2012 has reiterated the instructions 

contained in the D.O. letter dated 4th Jan., 2012. The letter further clarified that such 

consultations with the National Commission for Scheduled Castes and the National 

Commission for Scheduled Tribes in respect of major policies are to be carried out 

through the concerned administrative Ministries in respect of all major policy issues 

including those placed before the Cabinet/ Cabinet Committees as required under the 

Constitution. Further, according to the revised instructions issued vide OM dated 

16.2.2012, the sponsoring Ministries/ Departments were advised to ensure that the 

National Commission for the Scheduled Castes, and the National Commission for the 

Scheduled Tribes, as the case may be, shall mandatorily be consulted by them through 

the Ministry/Department administratively concerned with the Commission before 

finalization of such notes for consideration of the Cabinet/Cabinet Committees. In all 

such cases, the administrative Ministry/Department concerned will place the views of 

the concerned National Commission, as the case may be, as received by them, before 

the Minister-in-charge of the Ministry/ Department concerned before their final views/ 

comments on such issues were communicated to the sponsoring Ministry/ Department.  

It has also been decided that the unabridged/unedited views of the concerned 

Commission along with the views of the Ministry/Department administratively concerned 

with the Commission be included in/enclosed with the note for consideration of the 

Cabinet/ Cabinet Committees along with responses thereon by the sponsoring 

Ministry/Department. 

4. The Commission pointed out that the revised procedure for consulting the 

Commission through the Ministry of Tribal Affairs creates a dilatory mechanism, which 

dilutes the responsibility of the Govt., as incorporated under Article 338A of the 

Constitution, to ensure   mandatory consultation with the Commission on policy related 

matters concerning Scheduled Tribes and fastens it on to a Nodal Ministry instead.  

Further, this would give 00000greater opportunity/ alibi for evasiveness on the part of 

the sponsoring Ministries, considering the facts neither the sponsoring Ministry nor the 

Administrative Ministry consulted this Commission regarding the (Integrated) Land 

Acquisition, Rehabilitation & Resettlement Bill, 2011, Mines and Minerals (Development 

and Regulation) Bill, 2011 and the National Food Security Bill, 2011 and even after the 

Commission had advised these  Ministries, they resorted to seeking opinion of the 

Ministry of Law for obtaining legal opinion in such matters , effectively aborting the 

Constitutional imperative in the process. The Commission, therefore, emphasized that   

the revised instructions/ procedures are also fraught with risk of failures as noticed in the 

past; and therefore, fool proof system should be designed to avoid recurrence of such 

cases in future. The Commission invited the attention of the Cabinet Secretariat towards 
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instructions No. 46 to 49 of the Handbook of instructions issued by the Cabinet 

Secretariat.  These instructions read as follows:- 

46.  National Manufacturing Competitiveness Council should be consulted in 

all cases relating to manufacturing sector. 

47.  All proposals concerning revival or restructuring of public sector 

undertakings should be first referred to BRPSE and thereafter brought up 

before the Cabinet/Cabinet Committees after necessary inter-ministerial 

consultations. 

48.  In respect of proposals concerning North Eastern Region, consultations 

with the Ministry of Development of North Eastern Region should be 

carried out before finalizing the proposals(s) for consideration of the 

Cabinet/Cabinet Committees. 

49.  In respect of social sector schemes, the Ministries/Departments should 

necessarily consult the Ministry of Panchayati Raj to enable 

empowerment of these democratic institutions at grass root level. The 

Ministry of Panchayati Raj should also be consulted in all cases relating 

to centrally sponsored Programmes/ Schemes. 

5. Instructions no. 46 and 47 specifically require consultation with the NMCC and 

BRPSE respectively without mentioning that such consultations will be done through 

their administrative Ministry/ Department. In this context it is worth mentioning that the 

NMCC, which is to be consulted in all cases relating to manufacturing sector ,is an 

autonomous body set up in October 2004, by a Government Order, under the 

Department of Industrial Policy and Promotions in the Ministry of Commerce and 

Industry and similarly, BRPSE, to which proposals concerning revival or restructuring of 

public sector undertakings should be first referred to, is an Advisory Body set up in 

December, 2004, by a Resolution of the Government, under the Department of Public 

Enterprises in the Ministry of heavy Industries & Public Enterprises. In contrast, the 

National Commission for Scheduled Tribes is a Constitutional Commission having 

legendary existence since the adoption of the Constitution. Therefore, in view of above 

the Cabinet Secretariat should have no reluctance in requiring directing for direct 

consultation with the National Commission for Scheduled Tribes in all major policy 

matters (including Notes for Cabinet Committees and the Legislative proposals) 

affecting Scheduled Tribes. The sponsoring Ministries may also be required to 

specifically mention in their Note/ proposal that the National Commission for Scheduled 

Tribes has been consulted and the views/ comments furnished by the concerned 

Commission were appended to the Note/ proposal. 

6. The Cabinet Secretariat assured the Commission that the revised instruction/ 

procedures would be reviewed after sometime and requisite corrections, if necessary, 

will be issued and incorporated in the Handbook of Instructions. 
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(ii) Empanelment of officers belonging to the Scheduled Tribes for appointment at 

the level of Secretaries in the Government of India  

7. The Commission was informed that the guidelines for empanelment of officers at 

the level of Secretary/ Additional Secretary, inter-alia, provide for suitable relaxation of 

the criteria for empanelment to give due representation to the category of Women/ 

Scheduled Castes/ Scheduled Tribes/ State Cadres, in case the empanelment process 

does not lead to their adequate representation. The adequacy of representation would 

mean the cumulative representation in four batches, i.e., the current batch and the 

immediately preceding three batches being less than 66⅔% of the all India percentages 

of empanelment.  The number of officers to be empanelled on this basis shall not 

exceed 15% of the number in the panel and selection would follow the process laid 

down albeit with suitably relaxed norms. The Commission was further informed that the 

analysis done for the last 4 years indicate that: 

(a) one of the main reasons for non-empanelment of ST officers at the level 

of Secretary was due to the fact that officers did not have prior Central 

experience; and 

(b)  ST Officers have been empanelled at the Secretary level by using the 

special provisions for empanelment under relaxed conditions. 

8. The Commission noted that the response was obfuscatory since the Cabinet 

Sectt., had still not furnished para-wise comments on the issues raised in the matter as 

mentioned in para 5 and 6 of the agenda brief circulated for the meeting held on 

4/01/2012.  The surviving issue pertained to the denial to the ST officers of placement 

as Secretaries in the Govt. of India after empanelment, in respect of which the Cabinet 

Sectt., has not proposed any corrective mechanism addressing the issue. The 

Commission advised the Cabinet Sectt., that as a measure of increasing transparency 

predictability and fair play in the system, the Cabinet Sectt., should formulate their views 

on the issues raised by the Commission in para 5 and 6 of the agenda brief quoted 

above.  The Commission further observed that the suggested action on the part of the 

Cabinet Sectt.,, was not a matter of choice but a responsibility to ensure true 

implementation of Constitutional safeguards in the proper spirit.   

 

 
 


