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GOVERNMENT OF INDIA
NATIONAL COMMISSION FOR SCHEDULED TRIBES

(A Constitutional Commission set up under Art. 338A of the Constitution to investigate and
monitor all matters relating to violation of rights and safeguards provided for STs.)

F.No.12/12/2009-Coord Date: 10" August, 2011
To |

The Secretary,

Ministry of Mines,

3" Floor, A Wing,
Shastri Bhavan,
New Deihi - 110001

Sub: Proceedings of the Meeting taken by Dr. Rameshwar Oraon,
Chairperson, NCST with the Secretary, Ministry of Mines, on
25.07.2011

Sir,

The Proceedings of the Meeting taken by Dr. Rameshwar Oraon,
Chairperson, NCST with the Secretary, Ministry of Mines on 25.07.2011 are

enclosed.
(Aditya Mishra
Joint SE? tary
Encl: As above. (Total 5 pages) Gf
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Proceedings of Meeting by Dr. Rameshwar Oraon, Hon’ble Chairperson with
Secretary, Ministry of Mines on 25.07.2011

A List of officers present in the Sitting is at the Annexure.

1.0 ISSUE
Action taken regarding the recommendations of the Commission sent to the
Ministry on the draft Mines and Mineral(Regulation and Development) Bill, 2010.

2.0 BACKGROUND

The Constitution of India enjoins upon this Commission to monitor all matters
relating to the safeguards provided for the Scheduled Tribes, and to participate and
advise on the planning process of socio-economic development of the Scheduled Trbes.
Clause (9) of Article 338A of the Constitution also provides that "The Union and every
State Government shall consult the Commission on all major policy matters affecting
Scheduled Tribes. Clause 5(d) further provides that the Commission shall present to the
President, annually and at such other times as the Commission may deem fit, reports

upon the working of those safeguards.

It is understood from the reports that Group of Ministers (GoM) had approved the
new draft Mines and Minerals (Development & Regulation) Bill, 2010 (MMDR 8ill, 2010).
As mining affects tribals in a large measure, particularly their livelihood, settiements,
environment and culture, the Commission is anxicus that certain important concerns
need to be adequately addressed in the Bill. The concerns of this Commission regarding
safeguards of the Scheduted Tribes in the MMDR Bill, 2010 were communicated to
Hon'ble Minister vide DO letter No.NCST/2008/REHAB/O1 dated 06.08.2010 and DO
letter No.12/2/2009-Coord dated 11.10.2010. The comments of the Commission on the
retated clauses of the Bill have also been forwarded to the Ministry of Mines.

The Ministry have not informed the Commission regarding the action taken on the
comments/suggestions made by the Commission. The Commission DO letter
No.12/212008-Coord dated 13.07.2011 refers in this regard.
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3.0 DISCUSSION
Initiating the discussion, Joint Secretary, NCST, mentioned that/A\e meeting was
convened in pursuance of the observations of the Committee on the Welfare of
Scheduled Castes and Scheduled Tribes in its 33" Report, wherein the Committee had
desired feedback regarding action taken by the concerned Ministnes/
Departments/Organizations on the recommendations/observations of the Commission of
various policy related matters. He further mentioned that Clause (9} of the Article 338 A
of the Constitutton makes it obligatory on the part of all the
Ministries/Departiments/Organizations to consult the Commission on all major policy
matters affecting Scheduled Tribes. However, the Ministry of Mines had not so far
sought comments of the Commission on the draft MMDR Bill,2010. Notwithstanding this,
the Commission had, suo moto, communicated its views/suggestions to the Ministry of
Mines vide D.O. letter quoted above on the Draft MMDR Bill (version 03.06.2010,
available on the web-site of the Ministry). H
égpresentative of the Ministry of Mines clarified that the draft MMDR Bill was
formuiated in terms of the National Mineral Policy, 2008, which had been approved by
the Government in March, 2008. Further, since the present proposal pertained to
legistation and not policy matter, the draft MMDR Bill was not referred to NCST.
However once the concerns of the NCST were received, the same were considered
suitably for incorporatitTJ Secretary, Ministry of Mines clarified that Shri Maurice Kujur,
Hon'ble Vice-Chairman, NCST, had written to then Hon'ble Minister of Mines Shri B.K.
Handique on 6.8.2010 vide D.O. No.NCST/2008/REHAB/01 on the concerns pertaining
to Scheduled Tribes arising out of mining operations. @s the draft MMDR Bill had been
referred by the Cabinet Secretariat to a Group of Ministers, and the GoM had held two
rounds of meetings, Vice-Chairman, NCST was so informed by Hon’ble Minister of Mines
vide his D.O dated 27.9.2010. Draft MMDR Bill, 2010 after consideration by the Group
of Ministers (GoM) had been recommended by the GoM to the Cabinet after legal vetting
for consideration. The concerns of the Commission on various provisions of the draft Bill
had been appropriately taken care of. In this connection, Secretary, Ministry of Mines

also submitted point-wise comments with reference to the views/suggestions of
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‘the Commission to the draft MMDR Billl 2010 in the meeting, including the
recommendation of NCST on replacing the concept of profit sharing with royalty sharing.

The Commission noted from the position submitted by the Ministry of Mines that
the Commission’s recommendations in respect of the foliowing areas don't appear to
have received attention.

| Issue of sweat equity to the land owners, and dividends at par with the

other share holders, as part of profit sharing. In the event of closure of

operations in a particular mine or operations below a certain optimal level,
redemption of the equity of the land owners and fixation of annuity in lieu of

the royalty that was being paid while the mine was in operation. (Sl. No.(v}
of Ex-Vice Chairperson D.O. letter dated 11.10.2010).

Representative of the Ministry clarified that the same is adequately covered
by the provision on lease holders sharing a sum equivalent for royalty with
the persons affected by mining operations since the project sharing

concept has been curtailed.

. Consideration of R&R plan with the mining plan (SI. No. {vi} of Ex-Vice
Chairperson D.Q. letter dated 11.10.2010).

The Ministry of Mines mentioned that mining plan is a legal document
containing specification on mining matters, which would require techno-
economic skills to evaluate, and such skiils may not be available in the
Gram Sabha/ District Councils, which render the entire exercise futile.
Ministry of Mines further clarified that matters relating to R&R would be
taken up in accordance with the R&R Policy at the State Government level
and would not form a part of the mining plan which is regulated by IBM.

il Utitization of National Mineral Fund and State Mineral Fund (Comments of
| the Commission against Clause No. 49(2) and 52(4) respectively forwarded
vide letter dated 15.7.2011).
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The Commission mentioned that the NCST did not favour District Minerai
Fund (DMF) because of the potential for diversion to other proposals and
preferred direct payment to the affected people. Secretary, Ministry of
Mines mentioned that the concept of DMF had developed out of the
consideration that all mines or minerals may not yield similar revenues and
that some of the mines may be more profitable, while some may incur even
losses leading to differential payments and inequalities. Further, at mine
development stage there would be no revenue generation in the mines,
thus impacting the beneficiaries. Therefore, to ensure payment to the
affected people at a uniform level with respect to the nature of claim,
establishment of the DMF had been considered by GoM as appropriate.
Moreover, the Sustainable Development Framework which is in the
process of beiﬁg finalized would address to all remaining issues of SIA.

The Commission observed that its recommendations as mentioned
at Sr. No. t to iii above, being important, required consideration of the
Government, and in case it was not found to be feasible to incorporate
Commission’s recommendations for general adoption, these may be
incorporated as special provisions, applicable t¢ the Vth Scheduled Areas.
Secretary, Ministry of Mines mentioned that it was his understanding that
all of the issues had been substantially addressed in the draft Bill.
However, after approval by the Cabinet, the finalized draft would be made
available to the Commission before introducing it in Parliament from where
it would be sent to Standing Committee of Coal and Steel for further

examination.

40 CONCLUSION

The Commission observed that since the draft MMDR Bill, as
finalized and being processed had not been referred for comments by the
Ministry of Mines, the Commission was not in a position to date, to
discharge its mandated function in regard to an important legislation
relating to STs like the MMDR Bill, 2010.
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GOVERNMENT OF INDIA
NATIONAL COMMISSION FOR SCHEDULED TRIBES

(A Constitutional Commission set up under Art. 33BA of the Constitution to investigate and
monitor all matters relating to violation of rights and safeguards provided for 8Ts.)

F.No.12/2/2009-Coord Date: 20™ Sept., 2011
ToO

The Secretary (Legal Affairs),
Ministry of Law and Justice,
R.No. 404, A Wing,

Shastri Bhavan, New Delhi.
FAX 23384403

sub: Proceedings of the Meeting taken by Dr. Rameshwar Oraon, Hon'ble
Chairperson with Secretary, Ministry of Mines on 15.09.2011 on the
MMDR Bill 2010

Sir,

A copy of the proceedings of the meeting taken by Dr. Rameshwar Oraon, Hon'ble
Chairperson with the Secretary, Ministry of Mines and the Ministry of Law & Justice on
15.09.2011 on the MMDR Bill 2010 is enclosed for necessary action.

Yours faithfully,

Encl; As above
Copy to

The Secretary, For information and necessary action.
Ministry of Mines, -

3 Floor, A Wing, Shastri
Bhavan, New Delhi - 110001
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Proceedings of the Meeting taken by Dr. Rameshwar Oraon,Hon'ble

Chairperson with Secretary, Ministry of Mines on MMDR Bill, 2010 on
15.09.2011

A list of officers present in the Sitting is at the Annexure.

1.0 Initiating the discussion, Joint Secretary, NCST mentioned that the
meeting was convened to ascertain views of the Ministry of Law on the

reference made by the Ministry of Mines on the following, as communicated
vide their O.M.No. 16/83/2009-MVI (part V) dated 13" September, 2011:

(1} whether the draft MMDR Bill, 2011, as a legislation based on
National Mineral Policy, 2008, qualifies as a policy matter affecting
the Scheduled Tribe in terms of the provisions of clause (9) of
Article 338A of the Constitution of India, and

(i) whether the draft MMDR Bill, 2011, can be shared at this stage
with the National Commission for Scheduled Tribes, when the
Group of Ministers has recommended the draft Bill to be placed
before the Cabinet (since it is a part of the Cabinet process).

2.0 Joint Secretary, Deptt. of Legal Affairs, Ministry of Law and Justice
informed that the Ministry of Law was in the process of finalization of its views
in the matter and its opinion would be communicated shortly. Hon'ble
Chairperson, NCST desired that the Ministry of Law & Justice should urgently
communicate their comments on the subject to the Commission, positively

within 10 days.




Annexure

MY

List of officials present in the meeting taken by Dr. Rameshwar_Oraon,

Chairperson, NCST with the Secretary, Ministry of Mines and Ministry of Law &

Justice on 15.08.2011

National Commission for Ministry of Mines,

Scheduled Tribes (NCST)
1 Sh Aditya Mishra, 1 Shri S. Vijay
Joint Secretary Kumar, Secretary

2.  Shri Anil
Subramaniam,
Under Secretary

Ministry of Law &
Justice, Deptt. of
Legal Affairs

_ Shri M.K. Sharma,

Joint Secretary
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Annexure

List of officials present in the meeting taken by Dr. Rameshwar Oraon,

Chatrperson, NCST with the Secretary, Ministry of Mines and Ministry of Law &

Justice on 15.08.2011

National Commission for Ministry of Mines,

Scheduled Tribes (NCST)
1 Sh Aditya Mishra, 1 &hn S. Vijay
Joint Secretary Kumar, Secretary

2. Shri Anil
Subramaniam,
Under Secretary

Ministry of Law &
Justice, Deptt. of
Legal Affairs

Shri M.K. Sharma,
Joint Secretary
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GOVERNMENT OF INDIA
NATIONAL COMMISSION FOR SCHEDULED TRIBES

{A Constitutional Commission set up under Art. 338A of the Constitution to Investigate and
monitor all matters relating to violation of rights and safeguards provided for STs.)

F.No.12/2/2009-Coord Date:3™ November, 2011

To

The Secretary,

Ministry of Mines,
Room No.320, ‘A’ Wing,
Shastri Bhavan,

New Delhi.

Sub: Proceedings of the Meeting taken by Dr. Rameshwar QOraon,
Chairperson, NCST with the Secretary, Ministry of Mines on
03.11.2011.

Sir,

The Proceedings of the Meeting taken by Dr. Rameshwar Oraon,
Chairperson , NCST with the Secretary, Ministry of Mines on 03.11.2011 are

enclosed.

Yours faithfuily,

a H:ﬁt oot Joint s;zrja:

Encl: As above. (Total 2 pages)

N.O.O.
SSA/NIC
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Proceedings of the Meeting taken by Dr. Rameshwar Oraon, Chairgeéon :
NCST with the Secretary, Ministry of Mines on 03.11.2011

A list of the officers present in the meeting is at the Annexure.

2. Joint Secretary, NCST mentioned that the Secretary, Ministry of Mines was
called to submit the position, as under, in accordance with para 4 of NCST letter No.
12/2/2009-Coord dated 13" October, 2011, as the Secretary, Ministry of Mines had
shown the obdurate avoidance in respect of the obligation to consuit the Commission in
a meaningfu! manner on the MMDR Bill, as mandated under Article 338A(9) of the

Constitution.

(a) Produce a chronological record of the action taken on the requests made by
the Commission regarding the MMDR Bili, 2010.

(b) Explain the reasons for avoiding meaningful consultation with the Commission
on this important legislation concerning the STs; and

(c) Explain why legal action should not be instituted against the Secretary, Ministry
of Mines, for repeated disregard of the Commission's requests to provide a
copy of the draft legislation to the Commission to ensure meaningful
consultation before submission of these Bills to the Cabinet.

Chairman, NCST mentioned that the “Commission, in particular, desired a
chronologica! statement of the méfiner in which the request of the Commission had
been dealt with by different officials at-different stages so that the cause can be included
in the Annual Report of the Commission and appropriate legal action taken against the

delinquents

3. Chairman, NCST also asked the Secretary to explain why he had aisregarded
his obligation under Rule 11 of the Transactions of Business Rule to ensure proper
transaction of business and failed to observe due diligence in the discharge of his duties
according to the Rule of Law.

4, Chairman, NCST also questioned the Secretary, Ministry of Mines abeutéhis
failure to understand the problem of STs and deal with them sympathetically as
expected of all india Service officers.

5. Secretary, Ministry of Mines briefly submitted the position in the matter. The
Chairman, NCST desired that the Secretary, Ministry of Mines should submit his
comments on all the points mentioned in paragraph 2 to 4 above with documentary

evidences, within a fortnight.
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Annexure

List of the officials present in the meating taken by Dr. Rameshwar Oraon,
Chair n, NCST with the Secretary, Ministry of Mines on 03.11.2011

National Commission for Ministry of Mines
Scheduled Tribes (NCST)
1 Sh Aditya Mishra, 1 Shri S. Vijay Kumar,
Joint Secretary Secretary
2 Sh S.P. Meena, Asstt.Dir, 2  Shri Anil Subramaniam,
Under Secretary,




GOVERNMENT OF INDIA
NATIONAL COMMISSION FOR SCHEDULED TRIBES

(A Constitutional Commission set up under Art. 338A of the Constitution to investigate
and monitor all matters relating to violation of rights and safeguards provided for 5Ts.)

No.12/2/2009-Coord Date: 28" February, 2012

To

The Secretary,

(Kind Attention: )Shri S. Vijay Kumar
Ministry of Rural Development,

Ground Floor, ‘G’ Wing, NBO Building,
Nirman Bhavan,

New Delhi - 110011

Sub: Proceedings of the Meeting taken by Dr. Rameshwar Oraon,
Chairperson, NCST with the Secretary, MoRD on 13/02/2012

Sir,
The proceedings of the meeting taken by Dr. Rameshwar Oraon,
Chairperson, NCST with the Secretary, MoRD on 13/02/2012 are enclosed.

Yours faithfully,

(S.P. Meena)
Asstt. Director

encl: As above.
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Proceedings of the Meeting taken by Dr. Rameshwar Oraon
Chairperson , NCST with the Secretary, MoRD on 13/02/2012

A list of the officers present in the meeting is at the Appendix.

2. Joint Secretary, NCST mentioned that the Secretary, MoRD, the then
Secretary, Ministry of Mines, was called to submit the position, in pursuance
of NCST letter dated 3/02/ 2012 as the then Secretary, Ministry of Mines, had
shown the obdurate avoidance in respect of the obligation to consult the
Commission in a meaningful manner on the MMDR Bill, as mandated under
Article 338A(9) of the Constitution and also had not effectively complied with
the Commission’'s directive to produce documents mentioned in NCST
communication dated 13/10/2011 to produce a chronological record of the
action taken on the request of the Commission to forward the Bill for its views/
comments and in the Sitting taken on 3/11/2011 to submit comments in the
matter with documentary evidence within a fortnight. The Commission also
handed over a self-contained brief (Annexure) to Shri S. Vijay Kumar,
Secretary, MoRD, which contained concerns of the Commission on the
related issues.

| 3. Shri 8. Vijay Kumar, Secretary, MoRD mentioned that he would
separately submit his statement shorily.
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J. The Constitution of India enjoins upon the National Commission for Scheduled
Tribes to monitor and evaluate all matters relating to the safeguards provided for the
Scheduled Tribes under the Constitution, any law for the time being In force and under
any order of the Government, and to participate and advise on the planning process of
socio-economic development of the Scheduled Tribes. Clause (9) of Article 338A of the
Constitution further provides that "The Union and every State Government shall consuilt
the Commission on all major policy matters affecting Scheduled Tribes”. Under Clause
5(d) of the Article, the Commission is required to present to the President, annually and
at such other times as the Commission may deem fit, reports upon the working of those
safeguards.

BRIEF

2. In accordance with Clause 8 of the Article 338A, the Commission, while
investigating any matter referred to the safeguards provided for the STs under the

. Constitution or any other law or any order of the Govt. and to evaluate their working
have all the powers of a civil court, inter alia, in respect of requisitioning any public
record or copy thereof from any court or office. |

3. Mines and Minerals (Development & Regulation) Bill, 2010/11 is an important
legislation, concerning the STs, as mining affects tribals in a large measure, particularly
their livetihood, settlements, environment, culture etc. The Commission was, therefore,
anxious that certain important concerns need to be adequately addressed in the Bill. it
was, however, noted that notwithstanding the mandatory provision in the Constitution to
consult the Commission in such matters, Ministry of Mines had not sought the
comments of the Commission on the draft MMDR Biil. The Commission also noted that
the Secretary, Ministry of Mines was requested on several occasions to submit the
Draft MMDR Bill, as finalized by the Ministry, for obtaining the views/comments of the
Commission under Article 338A(9) of the Constitution, as detailed below:

il

Reference No./Date

NCST Letter
12/2/2009-Coord  dt.

21/05/2010

NCST - Letter
1212/2009-Coord
dt.28/06/2010

. Minutes of the
Meeting held on
2510712011 circulated
vide NCST Letter

Contents in brief

Secretary, Ministry of Mines Mines apprised 6f the mandatory
consultation on all major policy matters affecting Scheduied
Tribes under Clause 9 of Article 338A and requested to

forward the draft regulation as soon it |s finalized.

Secretary, Ministry of Mines again requested to forward the
new Draft MMDR Act, as soon as it is finalized for
comments/views of the Commission.

In the meeting taken by the Hon'ble Chairperson with ihe
Secretary, Ministry of Mines, it was emphasized that the
Ministry of Mines had not sought comments of the
Commission on the draft MMDR B8ill, 2010. *

l
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12/2/2009-Coord Rep. Ministry of Mines mentioned in the meeting that since the

dt.27/07/2011 present proposal pertained to legistation and not policy matter,
the draft MMDR Bill was not referred to Nationa! Commission

for Scheduled Tribes for consultation.

NCST Letter Secretary, Ministry of Mines requested to forward the Drait
12/212009-Coord dt MMDR Bill 2010, as finalized by the Group of Ministers for
2710712011 Commission’s views/suggestions to enable the Commission

«~ ‘discharge its mandate in the spirit of the Constitution.

NCST Letter Secretary Ministry of Mines was informed that the Commission

12/2/2009-Coord dt  was nol agreeable to the contention of the Secretary, Ministry
10/08/2011 of Mines that legislation was not a policy matter within the
' ambit of Article 338A (9) of the Constitution. Ministry of Mines
. was also apprised of the concern of the Commission regarding
non-furnishing of the Draft MMDR Bill, 2010 inspite of NCST
letter dated 27/07/2011 for Commission’s views/suggestions in
the matter. Secretary, Ministry of Mines also requested to
produce copy of the draft MMDR 8ill, 2010 in the meeting

scheduled o be held on 17/8/2011.

Min. of Mines Letter Ministry of Mines informed that views of the Deptt. of Legal
16/83/2009-MVi)Part  Affairs, Ministry of Law have been sought inter-alia, on the

v} dt. 11/08/2011 need to consult the Commission on the MMDR Bill, 2010
(signed by Shri. G. Ilegislation (Draft MMDR Bill, 2011 was submitted for the
Sriniwas, Joint consideration of the Cabinet on 30/08/2011)

Secretary) |

. NCST Letter Secretary, Ministry of Mines apprised of the need to forward
12/2/2009-Coord dt - the draft Bill finalized in the Ministry to the Commissian.
09/09/2011

Ministry of Law letter Ministry of Law furnished their opinion in the matter to the
dated 22/09/2011 Ministry of Mines

Ministry of “Mines Ministry of Mines forwarded a copy of the Draft MMDR Bili,
l.etter No. dated 2011 (Cabinet approved the draft MMDR Bill, 2011 on
30/9/2011 30/9/2011).

4. Ministry of Law, based on a reference from the Mlntstry of Mines regarding need to
consult the Commission on the Bill had opined that the Ministry of Mines were under
constitutional obligation to consult the Commission. Further, there may be no legal OF
constitutiona! objection in sharing the draft Bill with the Commission before its
submission to the Cabinet. However, the draft MMDR, Bill 2011 was not forwarded by
the Ministry of Mines to the Commission until after it was considered by the Cabinet on
30/05/2011 in the process denying the Commission opportunity to ptace its views before
the apex demsmn making body.
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5. It is evident from the above that the Secretary, Ministry of Mines had faulted in
lack of proper understanding of the Constitutional provisions-in particular, the obligation
to consult the Commission in a meaningful manner as mandated under the Constitution,
maintaining transparency of actions regarding implementation of Constitutional
safeguards with respect to STs and, in the process, also failed to exhibit expected
sensitivity of approach/attitude towards weaker sections.

6. Therefore, in view of the obdurate avoidance manifest by the Ministry of Mines in
respect of the obligation to consuit the Commission on the draft MMDR Bill, 2010, as
mandated under the Conslitution, a Notice dated 13/10/2011 was issued to Shri 5. Vijay
Kumar, then Secretary, Ministry of Mines to:

a) produce a chronological record of the action taken on the request made by the

Commission regarding the MMDR Bill, 2010,
b) explain the reasons to avoid meaningful consuitations with the Commission on
the important legisiation concerning the STs; and _
c) explain why legal action should not be instituted against him for repeated
' disregard of the Commission's requests to provide a copy of the draft legisiation
to the Commission to ensure meaningful consuitation before submission of these

Bills to the Cabinet.

7. In response 1o the Notlce the Ministry of Mines vide their OM dated 24/10/2011
furnished a background brief on the observations of the NCST with the action taken on

various references from the NCST in the matter, in which they urged that neither the

Ministry nor the Secretary, Ministry of Mines sought to deny the NCST a finalized copy
of the MMDR 8ill, as approved by the Government. Further, neither the Ministry nor the
- Secretary Ministry of Mines had any intention to disregard the NCST or avoid
meaningful consultations with the NCST and Secretary, Miniskty of Mines had, in fact,
appeared before the Commission three times and explained in detail the extent to which

the concerns of the Commission were being addressed.

8. In the Sitting held by the Chasrperson on 3/11/2011, Shri Anil Subramaniam,
Under Secretary, Ministry of Mines also handed over a letter enclosing a modified
version of the background brief (para 3.4 added) as the statement of the Secretary,
Ministry of Mines to be taken on record. Para 3.4 stated that Cabinet Sectt., with

reference to a similar reference from the MoRD regarding mangqlory consultations with

the Commission, had informed ( Cabinet Secit. letter date 10/2011) that the
sponsoring Ministry may consult the administrative Ministry/ Department dealing with
the relevant Constitutional Body/ Commission. Chairman, NCST had again clarified to
Shri S. Vijay Kumar, then Secretary, Ministry of Mines that the Commission, in
particutar, desired a chronofogical statement of the manner in which the request of the
Commission for submitting a copy of the draft Bill had been dealt with by different
officials at different stages so that the case can be included in the Annual Report of the
Commission and appropriate legatl action taken against the delinquent. In the meeting,

Shri S. Vijay Kumar, Secretary, Ministry of Mines was requested to furnish his
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' comrﬁents on points mentioned at para 6 (a), (b), (c) above and also in respect of the -
following:

(i)  Why he had disregarded to his obligation under Rule 11 of the Transactions of
Business Rules to ensure proper transaction of business and failed {o observe
due diligence in the discharge of his duties according to Rule of Law.

(ii) Reasons of his failure to understand the problem of STs and deal with them
sympathetically as expected of all india Service officers. :

sShit. S. Vijay Kumar, then Secretary, Ministry of Mines was also requested to
submit his comments on the above mentioned issues with documentary evidence
within a fortnight. In response to this, Ministry of Mines vide OM dated 21/11/20113
again forwarded a Statement on behalf of the Ministry of Mines on the issues raised by
the Chairperson, NCST regarding consuitation with the Commission. Alongwith the'.
Statement was attached a revised Note with addition of para 3.4 in, and modification of
para 4 of their earlier brief communicated vide their OM dated 24/10/2011. The OM
dated 21/11/2011 mentioned that Secretary, Ministry of Mines in the meeting taken on
31172011 had affiimed that he did not disregard obligations under Transactions of
Business Rules, nor did he f{ail to observe due diligence since instructions on the
subject referred for Cabinet process were duly followed; and that he had also
elaborated the provisions included in the draff MMDR Act which showed adequate
understanding of the problems of STs, especially in relation to mining sector. in the
(further) modified para 4 of their communication dated 21/11/2011, the Ministry of Mines
expressed that consultation through Administrative Ministries would lead to not only a
comprehensive coordinated and meaningful consultation, but would also ensure that the
administrative Ministry viz. MTA and the Commission (NCST) do not work at cross-
putposes. Ministry of Mines did not furnish any documentary evidence as emphasized
in the meeting taken by the Chairperson on 3/11/2011. -

Q. The reply of the Ministry of Mines vide their OM dated 24/10/2011 in the matter
has been examined and following comments are offered (by NCST):

(i) | Though the letter was addressed by name to Shri S. Vijay Kumar, then Secretary,

Ministry of Mines, reply has been received from some other person (Shri Anil

Subramaniam, US, Ministry of Mines), which was not even authenticated by Shri

S. Vijay Kumar, then Secretary, Ministry of Mines. Vide letter No. Secy(RD)/Misc/
2012(NCST) dated 09-02-2012, he has subsequently affirmed that the same was
‘my written statement for taking it on record but refused to comment “on any

official action which octurred during my tenure in the Ministry of Mines”.

(i) | The reply furnished by the Ministry of Mines vide OM dated 3 October, 2011
24/10/2011 and 21/11/2011 details only the action taken by the Ministry of Mines in
the matter and doesn't furnish any related record/ documentary evidence, as
requested. Therefore, in its absence, the manner in which the request of the
Commission for submitting a copy of the draft Bill had been dealt with by different
 officials at different stages cannot be ascertained for documenting the factuai
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position in this regard, and aiso for recommending action against the delinquents
and remedial measures to avoid recurrences of such cases in future.

T A —

No reasons have been stated by the Under Secretary, Ministry of Mines or Shri
S. Vijay Kumar the then Secretary, Ministry .of Mines as to why a copy of the Bifl
was not sent lo the NCST immediately after receiving opinion of the Ministry of
Law on 21/09/2011. The gratuitous opinion of the Ministty of Mines (para 4 of their
modified Note received alongwith OM dated 21/11/201 1) that the clarification given
to Department of Land Resources by the Cabinet Secretariat (vide their OM dated
21/10/2011) that "the sponsoring Ministry for any draft legislation or policy should
consult _the concerned.  administrative Ministry/ Department dealing with the
relevant Constitutional body/Commission is appropriate for the reason this would
lead to not only a comprehensive, coordinated and meaningful consultation but
would also ensure that the Administrative Ministry (here Ministry of Tribal Affairs)
and the Commission ‘(here National Commission for Scheduled Tribes) do not
work at cross purposes” is not only an insolent afterthought, but also doesn’t reflect
proper understanding of the role of the Commission: as _observations and views of
the NCST on various issues concerning the STs may often be at variance with the
views of the MTA. Also Cabinet Secretariat guidelines can’t supersede NCST's
request for production of documents which has the force of law as a direction from
a Civil Court.
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(iv) | Sbri S. Vijay Kumar, currently Secretary, Depariment of Land Resources (then
Secrelary, Ministry of Mines) has not effectively complied with the directions in the
meeling taken on 3/11/2011 to submit his comments in the matter with
documentary evidence within a fortnight, preferring to raise extraneous and iliusory
questions of procedure instead of reporting to substantive points. It is debatable
whether he would take these please when giving witness before regular court |
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10.  In the sitting scheduled on 13/02/2012 vide NCST letter dated 3/02/2012, Shri S.
Vijay Kumar former Secretary Ministry of Mines (now Secretary, Ministry of Rural
Development) has been offered a final opportunity to discuss his reply and expiain his
position on the above issues before discussing with the DoPT regarding appropriate
action against the delinquent(s) and measures to avoiding reccurrence of such cases
in the light of their O. M No. 36036/2/97-Rest.(Res) dated 01/01/1998 regarding

. considering the directions given by the NCST.
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GOVERNMENT OF INDIA

NATIONAL COMMISSION FOR SCHEDULED TRIBES

(A Constitutional Commission set up under Art. 338A of the Constitution to investigate and
monitor all matters relating to violation of rights and safeguards provided for 5Ts.)

No.12/2/2009-Coord Date: 06 March , 2012
To

Shri S. Vijay Kumar,

Secretary,

Ministry of Rural Development,
Ground Floor, ‘G’ Wing, NBO Building,
Nirman Bhawan, New Delhi. - 110011

Sub: Mandatory consultation with the National Commission for Scheduled
Tribes under Clause (9) of Article 338A by Ministry of Mines with
reference to Mines and Mineral (Development & Regulation) Bill 2011

Sir,
| am to refer to your lefter No.Secy (RD)/Misc/2012(NCST) dated 15/02/2012,

submitting your statement in pursuance of the position explained by the Commission

to you in the Sitting taken by the Chairperson on 13/02/2012 with reference to NCST
letter of even number dated 03.02.2012 and accompanying brief.

2. The statement has been examined. The Commission has noted that despite
repeated exhortations, the draft Mines and Mineral (Development & Regulation Bill)
2011, as finalized by the Ministry of Mines, was withheld from the Commission till after
consideration was completed by the Council of Ministers on 30/09/2011; and, its
directions mentioned in the NCST communication dated 13/10/2011 to produce
documents/ a chronological record of the action taken on the request of the
Commission to forward the draft Bill for its views/ comments, and in the Sitting taken
on 3/11/2011 to submit comments in the matter with documentary evidence within a
fortnight have not been complied. Further, instead of responding substantively to the
issues raised by the Commission, extraneous and illusory questions of procedure
have been urged. The Commission has, therefore, viewed these transgressions as a
flagrant disregard of the authority vested with the Commission under Clause (8) ( b) of
Article 338 A, whereby the Commission, while tinvestigating any matter, inter-_alia,
referred to in sub-clause (a} has all the powers of a Civil Court in regard to production
of documents.

3. The Commission has further noted that the treatment of the case in your
capacity as the Secretary of the Ministry of Mines, reflects lack of proper
understanding of Constitutional provisions — in particular, the obligation to consult the
Commission in a meaningful manner as mandated under the Constitution; and, in the
context of non-production of documents, has been viewed by the Commission as
deliberate attempt to evade repeated persuasions by the Commission to submit the
draft Bill for Commission’s views/comments. The Commission is distressed to
observe that inspite of receiving Ministry of Law’s unambiguous advice on the subiject;
the Bill was forwarded to the NCST only on the day it was considered by the Cabinet,

1

A B



c..-,":rT -

effectively forestalling the consideration of NCST's comments by the Council of
Ministers. The Commission has viewed that such perfidious actions on the part of a
very senior officer of the level of Secretary to the Government are to be deprecated as
deliberate failure to maintain transparency of actions regarding implementation of
Constitutional safeguards with respect to Scheduled Tribes; and the same do not
exhibit the expected sensitivity of approach/attitude towards weaker sections.

4. However, taking a lenient view of the matter, the Commission has, therefore,
decided to advise the DoPT, which is the Cadre Controlling Authority for the All India
Services (IAS), as well as the Cabinet Secretariat, to take appropriate action in the
matter; and also take requisite measures to avoid recurrence of such cases in future
keeping in view the instructions contained/ in the DoPT O.M. No0.36036/2/97-Estt
(Res) dated 01/01/1998 and 30/11/1998.

Yours faithfully,

oint Secret
Encl: As above.

Copy to:

The Secretary, For further action keeping in view the instructions
Deptt. of Personnel & contained/ in the DoPT O.M. No.36036/2/97-Estt (Res)
Training, dated 30/11/1998. The action taken in the matter may
North Block, New Delhi. please be advised urgently, positively by 12/03/2012
Copy also forwarded to:

The Cabinet Secretary, In continuation of NCST letter No. 12/04/11-Coord. dt.
Cabinet Secretariat, 29/02/2012, forwarding proceedings of the Sitting taken
Rashtrapati Bhavan, by the Chairman, NCST on 21/02/2012.

New Delhi.

It 1s requested that appropriate action on the subject

may please be taken with requisite measures to avoid
recurrence of such cases, keeping in view the
tructions contained/ in the DoPT O.M. No.36036/2/97

p\ -Estt (Res) dated 01/01/1998 and 30/11/1998. The

action taken in the matter may please be communicated
urgently, positively by 12/03/2012.

ﬁa&’ )

2__

Joint Secrata

_____
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GOVERNMENT QF INDLA

MATHONAL COMMISSION FOR SCHEDULED TRIBES
{A Cosstttutional Commibslon sl Wp weiler A7C J30A of the Comatiiution (o irvestipats and
moniias ol mathers reliting to vislstion of righis el safegunrde provided for $73.)

No.12272008-Ceoord Dete: 06 March , 2012
To

Shel 8. Vijay Kumar,

Sacretary,

Ministry of Rursl Developmant,
Ground Floor, 'G° Wing, NBO Building
Nemman Bhewan, New Dadhl - 110011

Sub: Mandatwy consultation with the Nxtional Commisslon for Scheduled
Tribes under Clauss (9} of Articie 338A by Minbatry of Mines with
reference tu Mines and Minera! {Developmaent & Regulation) Bl 2011

S,
| am w0 reder b0 your letter No Secy (ROYMBC/Z012{NCST) dited 1500272012,

submitting your stabement in pususnos of the poaltion sxpiedned by the Commason

K you in the Shting teken by the Chalrperson on 1X02/2012 with reference te NCST

htter of aven number deled 03 .02 2012 snd scoompanyng brief,

2. The staierwnt hag been sxamined. The Commission has noted  thal deaplie
repesied sxhortations, the draft Mines and Minersl (Developmont & Regulabon Bill)
2011, aa finakred by the Miniatry of Minks, wes withheid fraom e Commisaan Gl sfler
considersiion wos complsled by the Councll of Minksters on 30002011, and, M
girmctions meartored n the MCST communication deted 131072011 to producs
documents’ a chronological poord of the action Wsken on the request of the
Commission 0 forman] the dralt Bl for Ty views/ commenmia, and in the Siting takon
on A114/2011 10 whmik comments In the malter with documerTary svidence within a
fortnight have not boen complied.  Furthar, inslead of responding substantivety to the
msuse Taisad by the Commissian, axtrancous snd iNusory questions of procadure
have baen urped. The Comnission hes, thersfore, viewad these ImrMgiessions as »
fiagrant chsragard of the suthonty vesled with the Commission under Cisuse (8) { b) of
Article 138 A, wharaby the Commisaion, while investigsting any matier, imer- alm.
refermad 1o N aub-Ciause (a) s all e powers Of 8 Civil Court in regard o production
of documants.

3. The Commisson has further noted that the reatmed of the casa n your
capacty as tha Secreiary of (he Mnisry of Mires, reflects Iack of proper
undersianding of Constitutional provdiesons — in paticular, the obigetion o consul the
Commission in 8 mesningful manne: as mandaied under the Consbitution; and, n the
wontexi of nor-production of documents, has besn viewsd by the Commission &3
delbarsie sttamnpl to evadie mpesied parsussions by the Comemission o aubmit the
drefl Bil for Commmsion's views/‘comments. The Commission B distessed K
obiarve that insghte of recekving Ministry of Law’s unembiguous advice on the subjlect
the DR was forwerded %0 the HCST only on tha dey & was conalderad by the Cabinet,
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GOVERMMENT OF INDLA

NATIONAL COMMISSHON FOR SCHEDULED TRIBES
(A Constiwtional Comniaslon ael up wailsr Ast. 3304 of the Conrtityiion to irvesligate and
monitir afl metlers reisting w0 violation of righis snd saleguania provided lot 3Ts.)

No. 12/2/2008-Coond Dala: 08 March , 2012
To
Shrl §. Viiay Kumar,

Sacreliy,

Mirdaly of Rumal Davalopment,
Ground Floor, 'G  Wing, NBO Bulding,
Nirman Bhawan, New Def. - 110011

Sub: Mandelory consultstion with the Netional Cormmisatlon for Schedulad
Tribes under Claums (9] of Articks I30A by Minlsky of Mines with
reference %o Minss and Miners! {Developmant & Regulstion) B 2011

i am ko rober W your lottsr No.Secy (RONMRC/2012(NCST) dated 15002/2012.
submiting yous stsemant in pursuance of the position sxplemed by the Commission
to you In lha Sitting taken by the Chairperson on 130272012 with reforence o NCST
latter of sven nuaber deted 03,02 2012 and acoompanying briaf.

i The stalemant hes baen mamingd. The Commingion hes noted el desphe
repastad exhorlations, the deeht Mines and Miners! (Deveiopment & Regulstion B4d)
2011, a3 firmdzad by the Minietry of Minss, was withheid from the Commisslon @l afier
consijerstion wes compieted by the Counch of Ministers on 30062011, and, s
directions mantioned n the NCET commanicstion dated 131072011 o produce
dooumenty) s chionolopeal record of the action taken on Lhe request of the
Commiasion o forwerd the drafl Bill for its views/ comments, and in the Sitting taken
on WN1122011 w0 submit commmata m the matter with documantary svidencs within &
fortnight have not been compliad. Further, instead of responding substentivaly to the
msuss ramed by the Commission, extransous and ilusory questions of procsdure
have been wped. The Commission has, therdore, viewed thess NINEQrMetons a8 &
fmgram disregard of the autharity veated with the Commigssion under Clause {B) { b) of
Article 338 A, whereby the Commission, whils investigating any matier, iniar- slis.
referrod 0 it sub-Clauss {8) has all the powers of » Chil Court In regard Yo production
of documaen.

3 The Commission hes lutther notad thal the tresiment of the case in your
capacily ss tha Secretsry of the Minhiry of Mines, reflacia lack of proper
undarstanding of Comstitvtional provisions — In partculir, the cbiigation kb corpy® e
Commission In a meaningful mannet as mandmed under the Consititution. and, In ihe
context of non-production of documants, hes boen viewad by the Commiesion as
delbernts attampl o svede repesied persuasions by the Commission o submil the
draft Bl for Commission's views/commwanis. The Commisaion & detressad o
obaerve thal inapite of necelving Minlstry of Law's unamblguous advice on the subsmct;
the Bill was forwarded 1o the NCST only on the gay it wies conskierad by the Cabinet,

Sir,
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